Luxe; bourg-Russia Double Tax Treaty
Amendments to Have Impact on Investments

The recent changes to the double tax
treaty between Luxembourg and
Russia were made in 2011 and pro-
vide a reduction of some tax rates as well
as an introduction of the new rules on
information exchange. Those changes
were called, on one hand, to improve the
investment climate between the two
countries and, on the other hand, to make
a step towards the transparency of invest-
ments. We further discuss the changes
and their possible impact on
Luxembourg-Russia investments. In parti-
cular we will discuss whether
Luxembourg is capable of keeping or
even strengthening its position as a safe
harbor for investments originated from
Russia, and what are the advantages of
Luxembourg against its biggest competi-
tors in a fight for the Russian capitals.

The double tax treaty between Russia and the Grand
Duchy of Luxembouug of 28 June 1993 entered into
force on 7 May 1997 and remains in force today. The
protocol amending the Treaty was signed on 21
November 2011 (the Protocol), but has not been rati-
fied by the contracting states and thus is not in force
yet. Russia showed its willingness to adopt the
changes by completion of the ratification procedure
by the very end of last year®. Luxembourg is still in
the process of adopting the Protocol and the respec-
tive law project is being scrutinized by the legislators
at the moment™.

The changes, if properly ratified, will come into effect
on the 1st of January of the year following the year of
ratification, which is now expected to be the year
2014. Among the novelties of the Protocol is the redu-
ced 5% tax on dividends which applies if the level of

the direct shareholding is at least 10% and the inves-
ted amount is at least 80.000 eurc; and the tax on
immovable property income is extended to the inco-
me from the undertakings for collective investment

" investing primarily in immovable property. Those

changes approximate the tax regime between
Luxembourg and Russia to the regimes set up by the
double tax freaties between Russia and other
Euwropean low tax jurisdictions such as Cyprus and
the Netherlands.

Another novelty of the Protocol is the new rules on
tax information exchange between the two countries.
Those rules are brought into conformity with the
post-crisis trend aiming to tum the most opaque off-
shore jurisdictions into the transparent ones. This
trend is reflected in the article 26 of the OECD model
tax treaty. Both, Russia and Luxembourg, had their
own reasons to amend the existing double tax treaty
with regard to the tax information disclosure:
Luxembourg began aclding suchlike provision to its
double tax treaties starting in 2010 due to a significant
pressure of the EU Members and the rest of interna-
tional community, that accused Luxembourg of faci-
litating the tax evasion; Russia, on the other hand,
desired to reduce factors allowing the understating of
base taxable, whereas the old secrecy rules of the low
tax jurisdictions, such as Luxembourg, were clearly
among such factors.

Thetax information to be disdosed undler the Protocol
includes, among other: information held by the trus-
tee/fidudiary, including the one held by the attorneys
when acting as trustee/fiduciary or as tax consultant;
information held by the agents/services providers;
information held by the Luxembourg authorities; and,
importantly, the banking information.

The procedure that Luxembourg will use for execu-
tion of the request made under the Protocol, was
already introduced for the similar treaties by the law
of 31 March 2010. It is a relatively new procedure
which has not been referred to much, and therefore
there are some uncertainties as to its practical appli-

cation and interpretation. For instance, such uncer-
tainty concerns the lability of the holder of informa-
tion for non-providing of the requested information.
Thelaw of 31 March 2010 set up the fine of maximum
of 250.000 euro for failure to comply with the infor-
mation request. In the situation when, as a matter of
example, the bank fails to satisfy the request the law
is silent whether the requested information can be
consequently seized by the Luxembourg authorities.
In this regard the following opinion of the OECD
experts seems to be justified: there is no lability
beyond that fine and the Luxembourg tax adminis-
tration has no rights to seize the requested documents
in case the holder refused to provide them®.

The investors from Luxembourg as a group are many
years and steadily presented among the largest forei-
gn investors to the Russian economy. After the finan-
cial crisis of 2008 Luxembourg outrun with regard to
foreign investments in Russia Great Britain and
Germany, and since then it holds the 3rd place after
Cyprus and the Netherlands (the share of invest-
ments coming from all three of them —Luxembotug,
Cyprus and the Netherlands —is over 45% of total
amount of foreign investments in Russia in 2011).

The accumulated foreign investments in Russia from
Luxembourg as on the end of 2011 amounted
approximately 37.000 min US dollars®. As for the fea-
tures of the Russian-Luxembourg investments, they
normally constitute not only a transfer of gain from
Russia to Luxembourg, but also transfer of assets and
capitals. Luxembourg is among the large receivers of
Russiani direct investments, which is reported to be
about 12.000 min US dollars as on the beginning of
2011®. Thereupon, the large part of investments once
made from Russia to Luxembourg is retwrning back
in Rugsia by way of the Lixembowrg investments.

It appears that when the Russian investors are loo-
king for a safe harbor to protect their capitals against
related risks back in Russia, as well as an attractive tax

* regime, Luxemmbourg may compete with Cyprus and

the Netherlands by providing the variety of special

investiment vehicles and low taxes, especially after
the Protocol will be given the full effect.

Interesting in this regard that in 2011 foreign invest-
ments from Luxembourg in Russia showed growth
in the financial sector which might be a tendency.
Oppositely, major part of the investments, received
by Russia from Cyprus and the Netherlands in 2011,
was made into the real sector of economy by way of
direct investments. Finally, Luxembourg still has a
prominent reputation of financial stability as oppo-
sed to Cyprus that expei iences continuous economic
difficulties.

Orne should not forget that it is now as well true for
Cyprus banks and attomeys that they are vulnerable
in case of the proper tax information requests from
Russia. However, whereas the disclosure of banking
information alone seems to be enough to scare away
the investors, there are other advantages that
Luxembourg is in position to offer for investing and
reinvesting, and those are the attractive tax regiine,
reputation, stability, variety of investment instru-
ments and the high quality of services. Those advan-
tages seem to keep the Russian capital in
Luxembourg in 2012. This proves that the
Luxembourg capacities are significant and
Luxembourg will further cornpete for the leading
positions among countries-investors in the Russian
€conomy.
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